IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PAUL SNYDERMAN, : Cl VIL ACTI ON
Pl ai ntiff, : NO. 97-1592
V. :
SOVEREI GN FEDERAL SAVI NGS

BANK,
Def endant .

MEMORANDUM

BUCKWALTER, J. Novenber 17, 1997

Plaintiff Paul Snyderman (“Snydernman”) seeks over
$400, 000 i n darmages from Def endant Soverei gn Federal Savings Bank
(“Sovereign”) for breach of a conpensation agreenent
(“Agreenent”). The Court will enter partial summary judgnent for
Soverei gn because the parties’ actions subsequent to the
Agreenent clearly denonstrate their intent that Snyderman receive
conpensation at a lesser rate than he now clains. The Court also
hol ds that Snyderman’s acceptance of paynent in January 1996 was
an accord and satisfaction of any debt owed to himby Sovereign
for nonthly incentive paynents in 1995 pursuant to the Agreenent,
and it will enter summary judgnent accordingly. The Court wll
not enter summary judgnent as to the remaining issues, that is,
whet her Snyderman is entitled to paynment of any annual incentive

conpensation for 1995 or 1996, and whether he is entitled to any



monthly incentive paynents for 1996. Finally, the Court wll

deny Plaintiff’s Mdtion to Conpel and his Mdtion In Limne. See

infra n. 3.

BACKGROUND

As Vice President of Secondary Marketing, Snydernan
sold nortgage | oans for Sovereign. His direct supervisor was
Senior Vice President Robert J. Cunnane (“Cunnane”). Prior to
1995, the two nen had an unwitten incentive conpensation
agreenment under which Snyderman recei ved $75.00 for every $1
mllion dollar |oan pool he sold with a specific mninum val ue
(37.5 basis points of net incone).! Snydernman’s conpensation
plan thus entitled himto a .75 basis point “bonus” for specific
transacti ons.

In 1995, Snyderman and Cunnane di scussed i ncreasing
Snyder man’ s conpensati on. Cunnane prepared a nenorandum dat ed
March 1, 1995 (“Agreenent”) which enlarged the scope of
transactions for which Snyderman woul d receive credit. This
menor andum al so contai ned a basis point conpensation forrmula ten
ti mes what Snydernman previously received. Thus, for exanple,
where Snyderman had previously received .75 basis points in
conpensation for the sale of nost |oans, the Agreenent stated his

incentive formula as 7.5 basis points. (Al though the Agreenent

1. Basis point is atermof art in financial narkets, used here to describe
nort gage | oans. 100 basis points = .01 = 1.0% 1 basis point = .0001 =
0.01%



provi ded for other conpensation rates, the majority of
transactions were covered by the .75 rate, and the Court wll
accordingly refer to the |lesser rate as the “.75" rate). In an
affidavit attached to Sovereign’'s Summary Judgnent Moti on,
Cunnane mai ntains that the nmenorandum contains an incorrectly-
pl aced deci mal point and does not accurately reflect the actual
Agreenent. The Agreenent al so provided for an annual, as
di stingui shed fromnonthly incentive conpensation, provided that
the gross anobunt of all |oans Snyderman sold reached a certain
point, and it stated that the incentive conpensati on Agreenent
woul d “continu[e] until changed or elimnated by” Cunnane.

On June 12, 1995, Snyderman requested his nonthly
i ncentive conpensation for the first five nonths of 1995, and he
based this request on the | esser basis point calculation.
Subsequent |y, Cunnane tw ce determ ned that Snydernman had
vi ol at ed Sovereign policy regarding | oan transactions, and he
prepared a Novenber 1, 1995 nenorandum stating that Snyderman
“agreed to forego any conm ssions since his |ast paynent until
the end of 1995. At ny discretion, an incentive program may be
di scussed at that tine.”

I n January 1996, Snyderman dermanded $14, 946.04 as his
i ncentive conpensation for the |ast seven nonths of 1995. Like
his June 1995 conpensation request, Snydernman clearly based this

demand on the | esser basis point incentive forrmula. Although



Cunnane mai ntai ned that Soverei gn owed no incentive conpensation
to Snyderman, he nonethel ess paid him$7, 743.01, noting on the
face of Snyderman’s witten demand that: “As a result of the
formal reprimnd, which states that Paul was not to receive any
incentives, | believe that a 50%reduction to incentives is
appropriate at this tine.” Snydernman accepted paynent, signed
hi s name under Cunnane’s handwitten notation and wote “ok.”

Soverei gn term nated Snyderman’s enpl oynent on March
15, 1996. H s Anended Conplaint for breach of conpensation
agreenent seeks:

a. $165, 715 for incentive conmpensation from January 1,
1995 to May 31, 1995;

b. $149, 460 for incentive conpensation for the period
June 1, 1995 to Decenber 31, 1995;

C. $34, 735.59 for incentive conpensation due for January
1996;

d. $26, 861. 65 for incentive conpensation for February
1996;

e. $24,765. 19 for incentive conpensation for March 1996;
f. $23,920. 37 for incentive conpensation for April 1996;

g. A further, undeterm ned anount of incentive
conpensation for April 1996;

h. An undet erm ned anount of incentive conpensation for
May 1996;

i $24,045. 92 for an annual incentive conmpensation for
1995;



] - An undet erm ned anount of annual incentive conpensation
for 1996.

Sovereign’s Answer raised the affirmative defenses of
wai ver; equitable estoppel; accord and satisfaction; rel ease; and
statute of limtations. Sovereign also counterclained agai nst
Snyderman for negligent performance of duties. Sovereign has now
noved for summary judgnent again argui ng wai ver; equitable
est oppel ; and accord and satisfaction. Additionally, Sovereign
has raised the affirmati ve defense of nmutual m stake, and it
argues that it has paid Snyderman everything to which he was
entitled, and that the Novenber 1, 1995 nmenorandum term nated the

Agr eenent .

1. DI SCUSSI ON

A Summary Judgnent
Summary judgnent is appropriate "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law" Fed. R Gv. P.
56(c). A fact is material if it mght affect the outcone of the

case under the governing substantive |law. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986). A disputed factual matter
presents a genuine issue "if the evidence is such that a

reasonable jury could return a verdict for the nonnoving party."



Id. In considering a summary judgnment notion, the court is
required to accept as true all evidence presented by the non-
movi ng party, and to draw all justifiable inferences from such
evidence in that party's favor. 1d. at 255.
B. The Conpensati on Agreenent

1. Reformation of Contract

Soverei gn requests the Court to equitably reformthe
Agreenent to reflect the parties’ actual intent, i.e., that
Snyder man be conpensated according to the | esser basis point
calculation.? Pennsylvania law permits a party to introduce
parol evidence to denonstrate that a nutual m stake has occurred
in a contract and that it does not truly express the parties’

intent. Bugen v. New York Life Ins. Co, 184 A 2d 499, 500 (Pa.

1962). The evidence nust be “clear, precise and convincing,”

id., and it “nust be established by two wi tnesses, or by one

W t ness and corroborating circunstances.” 1d. at 501. Under the
rel ated doctrine of scrivener’s error, “the m stake of a

scrivener in drafting a docunent may be refornmed based upon parol

2. Snyderman has also filed a notion in |imne seeking to exclude Cunnane’s
testinmony in support of Sovereign s mnistake defense, on the grounds that
Sovereign did not plead m stake as an affirmative defense in its Answer and
thus has wai ved the defense pursuant to Federal Rule of Civil Procedure 8 (c).
The Court will not hold the m stake defense wai ved, because, although
Snyderman asserts that he first | earned of the m stake defense when readi ng
Sovereign’s pretrial notion, Sovereign raised it in its notion for summary
judgment. Snydernman did not object to the m stake defense in its Answer to
the summary judgnent notion, nor has he alleged or denponstrated surprise or
prejudi ce. See Kleinknecht v. Gettysburg College, 989 F.2d 1360, 1374 (3d
Cr. 1993); cf., Lightning Lube, Inc. v. Wtco Corp., 4 F.3d 1153, 1197 (3d.
Cir. 1993) (defendant waived affirnative defense by not raising it in either
Answer or joint pretrial order.




evi dence, provided the evidence is ‘clear, precise, convincing
and of the nost satisfactory character’ that a m stake has
occurred and that the m stake does not reflect the intent of the

parties.” International Union v. Mirata Erie North America, 980

F.2d 889, 907 (3d Cir. 1992) (quoting In re Estate of Duncan, 232

A .2d 717, 720 (Pa. 1967)); see also Hyde Athletic Industries v.

Continental Cas. Co., 969 F. Supp. 289, 309 (E. D.Pa. 1997).

The Court finds that Cunnane’s unrefuted affidavit and
Snyderman’ s conduct subsequent to the Agreenent denonstrate
unequi vocal ly that the parties intended conpensation to be based
on the .75 basis point fornmula. Snyderman sought and accepted
conpensati on based on the .75 fornmula for the first five nonths
of 1995, and in January 1996 he sought conpensation for the |ast
seven nont hs of 1995 based on that sanme fornula. Further,
Snyderman’ s deposition testinony denonstrates his belief that the
agreenent provided for the |lesser incentive anount, because he
stated that he expected to receive between $100, 000 - 125, 000
annually as a result of the changes, (Snyderman depo. at 58), an
amount which would not reflect a tenfold increase in incentive
conpensation. Finally, Cunnane’s specific nenory regarding the
Agreenment contrasts unfavorably with Snyderman’s inability to
recall any details about the agreed-upon basis point formula.

(Snyder man deposition at 52-53).



Sovereign’s sunmary judgnent notion put the onus on
Snyderman to nove beyond the Agreenent and proffer sone other
evi dence whi ch woul d support the existence of a fact issue
regarding the parties’ intent. He points only to his nenory that
Cunnane prom sed to “take care” of him i.e., to increase his
conpensation. (Snydernman depo. at 51, 58). Assuming, as the
Court nust for purposes of summary judgnent, that Cunnane did so
prom se, Snyderman still cannot create a fact issue regarding
intent, as the Agreenent did indeed “take care” of Snydernman by
expandi ng the scope of transactions for which he would receive

conpensation. See also J.W Goodliffe & Son v. (Odzer, 423 A 2d

1032, 1035 (Pa. 1980) (a party’s conduct nmay operate as a wai ver
of any contract terminconsistent wth actual course of
performance).® The Court finds that no reasonable jury could
return a verdict for Snyderman on the issue of intent, and it
wll enter summary judgnent for Sovereign to the extent that the
Agreenent shall be deened refornmed as to the basis point fornula,

in accordance with the Court’s order.

3. Mor eover, in response to Sovereign’'s argument that he is equitably
estopped from asserting a right to conpensation at the higher rate, Snydernman
contends that he submtted these requests at the | ower rate because he was
using an “old Lotus format.” This contention is not supported by the
deposition testinony Snyderman references. Further, Snydernan strains
credulity to the breaking point when he inplies that he was somehow unawar e
that he was being conpensated at a rate ten tinmes less that he was entitled
to. Even assuning the truth of an unsupported assertion contained only in
Snyderman’s Answer, it would not go to Sovereign's reasonable reliance on the
conmpensati on request, as any reliance woul d have been on Snydernan’ s conduct
rather than on his allegedly faulty reasoning for that conduct. Regardless,
the Court does not base entry of summary judgnent on equitabl e estoppel

8



Further, the Court finds that Snyderman’s acceptance of
$7,743.01 in January 1996 was an accord and satisfaction of any
debt for outstanding nonthly, as distinguished from annual,

i ncentive paynents for 1995. That transaction neets the el enents
of accord and satisfaction: a disputed debt; a clear and

unequi vocal offer of paynment in full satisfaction of the debt;
and acceptance and retention of paynent by the offeree. See

Goodway Marketing, Inc. V. Faul kner Advertising Assocs., Inc.,

545 F. Supp. 263, 266 (E. D Pa. 1982) (citing Law v. Mackie, 95

A 2d 65 (Pa. 1953)). Reformation of the Agreenent to contain the
| esser basis point fornula renders noot Snydernman’s dubi ous
argunent that Sovereign cannot denonstrate a “di sputed debt,”
because no dispute actually arose until he discovered in March
1996 that he was owed ten tinmes as much conpensation. The Court
wll therefore also enter summary judgnent for Sovereign to the
extent that Snyderman seeks further nonthly conpensation paynents
for 1995.

The Court finds that the record does not, at this tine,
permt resolution of the status of the Agreenent foll ow ng
Cunnane’s Novenber 1, 1995 nmenorandum  Accordingly, the Court
wll not enter summary judgnent regarding Snyderman’s clains for
annual incentive conpensation for 1995 or 1996, or for nonthly

conpensation for any nonth in 1996. O course, any determ nation



of the maxi mum val ue of Snyderman’s remai ning cl ainms nust be
based upon the | esser basis point formula.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PAUL SNYDERMVAN, : ClVIL ACTI ON
Plaintiff, : NO. 97-1592

V.
SOVEREI GN FEDERAL SAVI NGS

BANK,
Def endant .

ORDER

AND NOW this 17th day of Novenmber 1997, upon
consi deration of Defendant’s Mtion for Summary Judgnent (Dkt.
#10); Plaintiff’s Answer thereto (Dkt.# 14); and Defendant’s
Reply (Dkt. #18); and upon consideration of Plaintiff’s Mtion In
Li m ne, (Dkt. #16), and Defendant’s Answer thereto (Dkt. #21); and
upon consi deration of Plaintiff’s Mtion to Conpel (Dkt. #17),
and Defendant’s Answer thereto (Dkt. #19), it is hereby ORDERED
t hat :

(1) The Motion for Sunmary Judgnment is GRANTED | N PART
AND DENIED IN PART. The Mdtion is GRANTED to the extent that:

(a) The March 1, 1995 Conpensation Agreenent

shall be reformed to the extent that Section A-1 of the Agreenent
shall read “.75 basis points”; Section A-2 of the Agreenment shal
read “.5 basis points”; and, Section A-3 of the Agreenent shal

read “.5 basis points”; the nunbers in Section B shall read “. 65"



basis points . . .[;] .6 basis points . . .[;] .5 basis points
.[; and] .3 basis points”;

(b) Plaintiff’s claimfor any additional nonthly
conpensation for January 1995-May 1995 is DI SM SSED W TH
PREJUDI CE;

(c) Plaintiff’s claimfor any additional nonthly
conpensation for June 1995- Decenber 1995 is DENIED W TH
PREJUDI CE;

(d) In all other respects, Defendant’s Mdtion for
Summary Judgnent is DENI ED W THOUT PREJUDI CE

(2) Plaintiff’s Motion In Limne is DEN ED;, and,

(3) Plaintiff’s Motion to Conpel is DEN ED

BY THE COURT:

RONALD L. BUCKWALTER, J.



